CHAPTER 7

Police and Equality

The last chapter focused on one aspect of democratic policing—the rela-
tionship between police forces and the communities they serve. It explored
the how that relationship might be affected by a broader, more eclectic the-
ory of democracy, one incorporating, in particular, more ambitious ideas
about broad political participation and a greater sensitivity to the oppositional
tradition of “anti-inegalitarianism.” This chapter moves that oppositional tra-
dition to center stage. If democracy consists partly in ongoing resistance to
entrenched patterns of illegitimate domination, what does that mean for
police practices?

We will explore three sets of implications in turn. The first set has to do
with the problems ordinarily brought to mind when equality and policing
are jointly discussed. These are the problems associated with disproportion-
ate targeting of minority suspects by the police. Over the past decade these
problems have been discussed chiefly in connection with allegations of “racial
profiling.” The first part of this chapter will examine the issue of racial
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profiling, and the broader issue of police practices that disproportionately
target members of racial and ethnic minorites, through the lens of the eclec-
tic account of democracy we developed in Chapter 5.

The second part of the chapter will explore the flip side of dispropor-
tionate targeting—disproportionate neglect. Minority communites have
long complained, with justification, that they suffer not just from unduly
harsh policing but also, at the same time, from inadequate police protection.
The legal scholar Alexandra Natapoff describes “overenforcement” and “un-
derenforcement” as “twin symptoms of a deeper democratic failure of the
criminal system: its non-responsiveness to the needs of the poor, racial mi-
norites, and the otherwise politically vulnerable.” As Natapoff points out,
underenforcement has received much less attention from scholars, judges,
and activists than overenforcement. But one important way to deepen the
“democratic” in “democratic policing” is by worrying not just about police
malfeasance but also police nonfeasance. The second part of this chapter
will therefore explore how the agenda of democratic policing might be
augmented with 2 commitment to provide all citizens minimally adequate
police protection.

The largest part of this chapter, though, will take up concerns about
equality inside police departments, exploring the ramifications of the re-
markable but still incomplete transformation of the workforce demograph-
ics of American law enforcement agencies. Discussions of equality in
policing generally spend even less time on police workforces than they do
on the problem of inadequate police protection. But the diversification of
policing—the gradual demise of the homogeneously white, male depart-
ments that were the norm as recently as the early 1970s—has far greater
implications than are generally recognized for the agenda of democratic
policing.

We will want to focus in this chapter not just on problems but also on
solutions. Broadly speaking, inequitable policing can be attacked in three
different ways—the same three ways any kind of improper or undesirable
police practice can be remedied. The first way is by substantive mandates
imposed from without—typically in the form of a court ruling. This was the
strategy, of course, of the Warren Court’s “criminal procedure revolution,”
and it is by no means a thing of the past. By and large the mandates the
Supreme Court has promulgated for police have aimed at controlling officer
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discretion and protecting the dignity of suspects. Concerns about equality—
particularly racial equality—have often lurked in the background, but they
have stayed in the background. That is partly because equality has been
marginalized in prevalent ideas about democracy, and therefore in prevalent
ideas about democratic policing. But in principle the same kinds of judicial
interventions that gave us Miranda warnings could give us protections
against forms of inequitable policing. Whether this is the best strategy to
pursue is another matter.

The second broad strategy for addressing inequalities in policing is by re-
structuring the political environment in which police departments operate
in order to make them more broadly accountable to the communities they
serve. This is the strategy of civilian review boards, for example. Despite all
the controversy they have inspired, civilian review boards represent a fairly
small intrusion into the autonomy of police departments—even smaller, in
some respects, than the informal “partnering” and “consultation” at the heart
of the community policing movement, which are not limited, as civilian re-
view boards typically are, to disciplinary matters. But external political con-
trol of police departments could be expanded and reconfigured in much
more ambitious ways.

The third and final way to address inequalities in policing, or any other
problem in policing, is by reconstituting police departments themselves—
changing their internal structure and, equally or more important, changing
the makeup of police workforces, the kinds of people that police officers are.
For the internal composition of police forces is not just a measure of one as-
pect of egalitarianism in policing; it is also a strategy for advancing other
aspects of egalitarianism in policing.

These three strategies overlap. Court orders and the external political
environment of police departments, for example, can help change the inter-
nal composition of police departments and their internal structure and op-
erating procedures. But it will help to keep in mind, as we proceed, that
there are multiple dimensions not just to the problems of inequality in polic-
ing, but also to the possible solutions. And because the importance of equal-
ity inside police departments has received far less attention than it deserves
in recent academic discussions of law enforcement, it will receive the lion’s
share of attention in this chapter.
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Racial Profiling and “Overvenforcement”

While not nearly so ill-defined as “community policing,” the term “racial
profiling” has been applied to a specrum of different police practices, rely-
ing on race to various degrees, in assorted ways, in a range of factual set-
tings.? As with community policing, a rounded view of democracy cannot tell
us precisely what to think about all of these practices, or even what to think
of the paradigmatic case: the systematic use of race (almost always along with
other factors) in selecting subjects for investigative attention. Once again,
though, it can highlight some important questions and help guard against
certain kinds of mistakes.

It can warn us, in particular, not to be too quick to minimize the social
costs, and more specifically the democratic costs, of systematically focusing
law enforcement scrutiny on members of traditionally disfavored minori-
ties. For reasons I will explain, a rounded view of democratic policing casts
doubt on two related notions about racial profiling. The first is that racial
profiling is tangential to the central concerns of criminal procedure; this is a
view to which the Supreme Court has appeared sympathetic.® The second
notion is that racial profiling is troubling chiefly to the extent that it is
irrational—to the extent, that is to say, that it reflects raw racial animus, a
“taste for discrimination,” or fails to take into account the ways that racial
profiling can wind up posing practical problems for law enforcement.

What these ways of thinking overlook is the heavy burdens that racial
profiling can place on democracy. Those costs are hard to appreciate without
aview of democracy that includes a healthy element of anti-inegalitarianism.
For an unreconstructed pluralist, racial profiling presents no special prob-
lem: racial minorities, like all other groups, are assumed to be capable of
defending themselves through the political process. For a believer in partici-
patory democracy—even in its watered-down, mainstream version—things
are more complicated. By insulting its targets, undermining their trust in law
enforcement, and giving them a sense of second-class citizenship, racial pro-
filing could alienate them from the whole project of collective self-
government. On the other hand, perhaps the sting of unfairness will galvanize
the victims of racial profiling, making them zzore likely to become politically
active. It could go either way.
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Once democracy is understood as in large part a matter of anti-
inegalitarianism, the democratic costs of racial profiling become more appar-
ent. Racial profiling threatens to re-entrench patterns of social hierarchy—and
not just any patterns of hierarchy, but the ones based on race. It may reinforce,
that is to say, those systems of illegitimate dominance most notorious, at least
in America, for their severity, pervasiveness, and intractability. It could do this
in three different ways.

The first way racial profiling may reinforce racial hierarchy is through
sheer numbers, imprisoning and otherwise bringing within penal supervi-
sion a greatly disproportionate number of minority group members, with a
range of familiar, impoverishing consequences for their families and neigh-
borhoods. Bernard Harcourt has shown that the disproportion in rates of
arrest and incarceration can greatly exceed any preexisting difference in
rates of offending, even if profiling is assumed to be a “rational” policy, pur-
sued only to the point at which minority rates of offending match those
among the wider population—a result he calls the “ratchet effect.”” The sec-
ond way racial profiling can reinforce racial hierarchy is by training mem-
bers of minority groups in patterns of public subservience. Stopped by the
police again and again, they learn to adopt roles of exaggerated deference
and severely diminished self-agency—roles that can easily carry over to other
arenas of social life.6 The third way is by confirming racial stereotypes: sug-
gesting, through higher rates of arrest, prosecution, and incarceration, that
the profiled groups really are more prone to crime.’

Several things are worth noting about the mechanisms through which
racial profiling threatens to reinforce racial hierarchy. First, they are mutually
reinforcing. The ratchet effect can exacerbate the disproportionate numbers
of African Americans and Latinos in prisons and on probation or parole, and
thereby worsen the apparent confirmation of racial stereotypes.® The dimin-
ished self-agency taught through repeated contacts with the police may wind
up reinforcing racial stereotypes, too. In turn, racial stereotypes—particularly
the assumption that certain groups are more prone to criminality—can raise
the level of subservience that members of those groups feel obliged to per-
form for the police.’

Second, profiling threatens to re-entrench dominance in the ways I have
described only to the extent that it targets a traditionally disadvantaged
group. Selectively stopping white motorists, for example, will not trigger
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these mechanisms of hierarchy reinforcement. (It might trigger other mech-
anisms of hierarchy reinforcement, depending on why the white motorists
are stopped and what happens after they are stopped. Imagine, for example,
that they are stopped in 2 minority neighborhood to warn them that the area
is unsafe.) So it is probably a mistake to lump tactics of that kind together
with the targeting of racial minorities under the term “racial profiling.” On
the other hand, profiling on the basis of a characteristic such as religion or
national origin could easily re-entrench dominance in the same way as pro-
filing on the basis of race: applying selective scrutiny to Muslims or to Arab-
Americans is, in this respect, very much like applying selective scrutiny to
African Americans.!

Third, the concerns that racial profiling raise for democracy by threaten-
ing to reinforce racial hierarchy do not depend on the fact that profiling
involves conscious discrimination by law enforcement officers. Any law en-
forcement tactic resulting in heavily disproportionate rates of arrest, convic-
tion, and incarceration of members of racial minorities may reinforce racial
hierarchy by disrupting minority neighborhoods and reinforcing racial ste-
reotypes. Minority group members are most likely to feel the need to adopt
roles of exaggerated deference and subservience if they believe that they at-
tract suspicion because of their race, but that impression can be created by
the presence of pervasive stereotypes of minority criminality, with or with-
out a conscious policy of racial profiling. Accordingly, the problems that
racial profiling poses for democracy may also be posed by other law enforce-
ment practices that lack the element of conscious targeting but nonetheless
have a lopsided impact on minority suspects. A plausible argument can be
made, for example, that much of the opprobrium directed at racial profiling
should be applied more broadly to the war on drugs."!

Fourth and finally, though, there is another side to the equation, just as
with order-maintenance policing. Crime hurts minority neighborhoods,
too. Higher rates of criminal victimization, in fact, are probably among the
worst of the multiple inequalities suffered by members of racial minorities.
So if racial profiling, or other tactics that focus law enforcement dispropor-
tionately on racial minorities, succeeds in reducing crime in minority neigh-
borhoods, the gains for democracy—both in terms of wider participation
and in terms of diminished inequality and the amelioration of hierarchy—
may be greater than the costs. This is an empirical question; it is a question
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that no theory of democracy, no matter how sophisticated, can hope to
resolve. Again, what a richer account of democracy does is make clearer
the questions that need to be asked, and what turns on the answer.

Understanding the harm of racial profiling (and of disproportionate en-
forcement more generally) is one thing; finding remedies for it is another.
Broadly speaking, there are three possible lines of attack for this or any
other threat posed by police practices: judicially enforced rights against the
evil to be prevented, external systems of political accountability, and inter-
nal reconstitution of police forces. These three approaches sometimes over-
lap: judges and elected officials, for example, can put pressure on police
departments to reconstitute themselves. External pressure of this kind has
in fact been responsible for most of the dramatic changes in police forces
over the past several decades—a point to which we will return later in this
chapter. But distinguishing among these three lines of attack is nonetheless
helpful. They suggest different, but complementary, responses to the prob-
lems of racial profiling and disproportionate enforcement.

The first response is doctrinal. The elaborate set of rules the Supreme
Court began promulgating for police departments in the early 1960s focuses
overwhelming on issues of fairness writ small: reining in the discretion of
individual law enforcement officers and protecting the dignity of individual
suspects. Distributional justice has largely been left out of the picture. A
search or seizure, for example, cannot be challenged as “unreasonable” un-
der the Fourth Amendment on the ground that it was motivated by preju-
dice; the Supreme Court has said that claims of discriminatory policing must
be brought under the Equal Protection Clause, not the Fourth Amend-
ment.!? But that approach has costs. Equal protection doctrine treats claims
of inequitable policing the same as any other claim of inequality; it gives no
recognition to the special importance of evenhanded law enforcement. As a
result, challenges to discriminatory police practices will fail without the size
qua non of a successful claim under the Equal Protection Clause as inter-
preted and applied by the Supreme Court—proof of conscious animus. The
Court has reasoned that the Equal Protection Clause generally prohibits
only decisions made with “discriminatory purpose,” which is to say deci-
sions made “‘because of,” not merely ‘in spite of,’ . . . adverse effects upon
an identifiable group.”’? All this amounts to saying that the challenges will
nearly always fail. Actual animus, even when it occurs, is notoriously difficult
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to prove. And many of the most troubling forms of discriminatory policing
today—including many if not most instances of racial profiling—do not, in
fact, reflect conscious animus, but rather a neutral, unobjectionable motive
coupled with failure to take into sufficient account the harms posed by the
practice.!*

Constitutional doctrine could take other shapes. Fourth Amendment
law, in particular, could be modified to take explicit account of the distribu-
tional aspects of search and seizure rules. This is something a wide range of
legal scholars have long recommended. A rounded understanding of demo-
cratic policing lends support to their arguments.

The second broad strategy for combating inequitable “overpolicing” is
changing the external political environment within which police depart-
ments operate. Some promising possibilities along these lines were men-
tioned in the last chapter: restructuring civilian oversight boards to make
them more broadly representative, and using increased transparency of po-
lice decision making to empower community groups. Much of the progress
that has been made over the past decade on the issue of racial profiling has
resulted from police departments being pressured to address practices that
have come to light through public scrutiny of data on police stops, searches,
and arrests. Some of that information has, in turn, been collected pursuant
to court orders—a good illustration of the way in which the strategy of
court orders can overlap with the strategy of external political control.

The third broad strategy for addressing disproportionate targeting is by
changing the insides of police departments: their organizational structures
and the composition of their workforces. We will take up that topic at the
end of this chapter.

Disproportionate Neglect and Minimally Adequate Policing

If democracy means, in part, opposition to entrenched patterns of illegiti-
mate domination, private as well as public, then inadequate policing can be
as much a threat to democracy as overly harsh policing. And there is no
doubt that many places and many people in the United States suffer from
inadequate police protection.'> What strategies are available to address
that problem? The most obvious strategies, again, are judicial intervention,
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external political control, and internal reconstitution of police departments.
We will consider each in turn.

Start with the judiciary. The Fourteenth Amendment, passed in the af-
termath of the Civil War, promises all Americans both “due process of law”
and the “equal protection of the laws.” The background of these provisions
strongly suggests that they were meant to guarantee, in part, protection
against private violence; much of what concerned the Reconstruction Con-
gress, which passed the Fourteenth Amendment, was the failure of southern
states to protect freed blacks from white vigilantes.!® But that understand-
ing long ago dropped out of constitutional law. Today the Supreme Court
refuses to recognize a right to minimally adequate policing, reasoning that
the Constitution protects only against injuries directly inflicted by the gov-
ernment. Due process of law, the Court has said, limits government’s
“power to act,” but does not “guarantee . . . minimal levels of safety and se-
curity.”V In dicta, the Court has read the Equal Protection Clause to pro-
hibit a state’s selective denial of “protective services to certain disfavored
minorities.”'® But since the Equal Protection Clause generally is violated
only by decisions made with “discriminatory purpose”—that is, conscious
animus—that clause, too, is of little help in challenging inadequate policing.

State tort law mirrors constitutional law in this respect. The vast weight
of case law refuses to impose liability on states, municipalities, or police de-
partments for failing to provide adequate police protection. The reasoning
that courts offer for this result varies. Some courts describe it as a matter of
governmental immunity; others declare simply that the state has no duty to
furnish police protection, or that the duty is owed to the public at large, and
not to any individual. But the result is almost always the same: tort law, like
constitutional law, provides no remedy for inadequate policing.!®

Lurking behind these results is a sense that judicial involvement is
unnecessary here, because elected officials have strong political incentives
to provide adequate levels of police protection. Thus, for example, Judge
Richard Easterbrook has reasoned that “[t}he body with the power to create
a rule also has the right incentives to police it. Cities and states are not hos-
tile to their own laws; they do not need federal courts to prod them to
enforce rules voluntarily adopted.”?°

There are grounds for doubt about that. To begin with, American police
departments have a long history of providing more protection, or different
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kinds of protection, in wealthier areas, with well-connected voters, than in
poor areas, with residents who are not citizens, do not vote, or simply have
less political clout. This problem is exacerbated by the flight of white, wealth-
ier voters to the suburbs, where they have their own police departments, and
by the recent, explosive growth in private policing—both ways for white,
wealthy voters to provide police protection for themselves but not for poor,
minority neighborhoods.?!

Both doctrinal and structural responses to this problem deserve consid-
eration. Doctrinally, one path would be to reconsider whether the consti-
tutional guarantee of “equal protection” should be understood to include
some kind of right to minimally adequate policing. An obvious analogy
here would be to the right to minimally adequate education—also rejected
on the federal level, but recognized by some state courts. The effective-
ness of school finance litigation remains controversial, but the best evi-
dence suggests that at the very least lawsuits have succeeded in drawing
public and legislative attention to problems of educational funding, atten-
tion that in several states has led to meaningful reform.?” Once again, the
strategy of judicial intervention turns out to blur into the strategy of po-

litical control.

Structurally, there may be ways to reform the political environment within
which police departments operate, in order to make Judge Easterbrook’s
confidence in political checks on inadequate policing more justified. Gerald
Frug, for example, has argued cogently for moving significant amounts of
law enforcement budgeting and policy making from the local to the re-
gional level, in order to force suburban and urban communities to work to-
gether on the problems of policing.”® Proposals for regional governance are
often greeted with suspicion, and justifiably so. There is always the risk that
“region” simply means, as Jane Jacobs suggested, “an area safely larger than
the last one to whose problems we found no solution.”?* But Frug’s proposal
is not tied, as similar schemes in the past often have been, to notions that
larger governmental units will have greater administrative capacity. His ar-
gument is different: it is an attempt to use governmental structure to pro-
mote good politics. In this respect it is very much in the tradition of the kind
of eighteenth-century political economy at work in The Federalist Papers—
a tradition worth trying to recover in a rounded theory of democratic
policing.
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Egquality Inside Police Departments

When people think about issues of equality in policing, they usually think
about how the police treat suspects, victims, complainants, and witnesses of
different races, ethnicities, genders, sexual orientations, and socioeconomic
statuses. They focus on what we can call external equality, not on equality of
treatment Znside police departments—equal treatment of police personnel
themselves. But the two dimensions of equality are closely intertwined. The
dramatic but incomplete advances over the past several decades in the de-
segregation of American police departments turns out to be an important
and underappreciated asset in the struggle to make external equality more of
a reality in policing.

American police forces are far more diverse now than they were in 1970,
and far more representative of the communities that they serve. Minority
officers, female officers, and openly gay and lesbian officers are slowly but
dramatically transforming a profession that thirty-five years ago was virtu-
ally all white, virtually all male, and uniformly homophobic.

Blacks, for example, made up somewhere around 6 percent of sworn offi-
cers in the three hundred or so largest American police departments in 1970;
today the figure is around 18 percent.” In cities with populations over
250,000, 20 percent of sworn officers are black, and 14 percent are Latino—
up from figures of 18 percent and g percent, respectively, in 1990.”¢ In 2005,
for the first time in the history of the New York City Police Department, a
majority of the new officers graduating from its academy were members of
racial minorities.”’ In some major cities—including Los Angeles, Detroit, and
Washington, D.C.—the entire police force is now majority minority.?® Mi-
nority officers remain concentrated in lower ranks,?” but not across the board.
In Los Angeles, for example, where the black share of the city population
in 2000 was 11 percent, black officers that year comprised 14 percent of the
police force, 15 percent of supervisors, and 22 percent of command-level
personnel 3

Women were 2 percent of sworn officers in large police agencies in 1972;
today they are close to 13 percent. Again, the figure in some departments is
significantly higher, although it tops out around 25 percent. Like minority
officers, female officers remain concentrated in lower ranks—although, as
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with minority officers, the extent and uniformity of the concentration is less
than one might expect.’!

The mere fact that there are any openly gay officers, let alone gay police
executives, is a sea change from the situatdon thirty years ago. San Francisco
had no openly gay officers as late as 1979; Chicago had none as recently as
1991.2 Even today, gay and lesbian officers can feel strong pressures to keep
their orientation hidden or at least unadvertised. This is particularly true for
gay male officers.’ It is therefore difficult to estimate the number of gay
and lesbian police officers, or even those who are, to a greater or lesser ex-
tent, open about their status. The latter category is clearly growing, though,
to the point where, in some departments, “the presence of self-disclosed gay
and lesbian officers has become normalized.”** Between 1992 and 2001, for
example, the number of “self-identified gay men and women” working for
the San Diego Police Department increased from five to somewhere be-
tween thirty-five and fifty. In San Diego as elsewhere, as the number of “out”
cops has risen, their presence on the force has become increasingly taken for
granted.’’ The participation of uniformed police officers in gay pride pa-
rades is now commonplace, if still at times controversial. And in November
2004, the annual meeting of the International Association of Chiefs of Po-
lice included, for the first time, a workshop on gay, lesbian, bisexual, and
transgendered officers.’

Why Internal Equality Matters

American law enforcement has come a long way from the overwhelmingly
white, virtually all-male, pervasively homophobic police forces of thirty or
forty years ago—although there is still a good way left to go, and the extent
of the changes varies greatly from department to department. What have
been the effects of this dramatic, if uneven and incomplete, transformation?
It is helpful to distinguish three different kinds of possible effects: compe-
tency effects (distinctive sets of skills and abilities that minority officers, fe-
male officers, and gay and lesbian officers may bring to their work);
community effects (consequences that integrating a police department may
have for the relationship between the department and the community it
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serves); and organizational effects (ways in which the presence of minority,
female, and gay and lesbian officers may change the internal dynamics of a
police department).

Competency effects have long been an important part of the case for di-
versifying police departments, dating back at least undl the 1960s. The Chal-
lenge of Crime in a Free Society—the landmark report by President Johnson’s
Commission on Law Enforcement and the Administration of Justice—
blamed much of the difficulties that police experienced in the inner city on
white officers’ “lack of understanding of the problems and behaviors of mi-
nority groups,” and on the inability of all-white police departments “to deal
successfully with people whose ways of thought and action are unfamil-
iar.”” Here, as elsewhere, minority officers were suggested to have two
different kinds of special competence: greater understanding of minority
communities, and greater credibility in minority communities.

Minority officers have long believed that they do, in fact, have these spe-
cial competencies.’® But the quantitative evidence on this score is actually
quite conflicting. There are studies finding that black officers shoot just as
often as white officers;3 that black officers arrest just as often as white offi-
cers;® that black officers are often prejudiced against black citizens;* that
black officers get less cooperation than white officers from black citizens;*
and that black officers are just as likely, or even more likely, to elicit citizen
complaints and disciplinary actions.® But there are also studies concluding
that black officers get 7ore cooperation than white officers from black citi-
zens;* that black officers are less prejudiced against blacks® and know more
about the black community;* and that black officers are more likely to ar-
rest white suspects and less likely to arrest black suspects.#” On both sides of
this debate, many of the findings are hard to interpret. If, for example, black
officers draw more complaints, is that because they act more aggressively, or
because they are assigned to tougher beats, or because prejudice makes their
assertions of authority seem more objectionable, or because minority citi-
zens feel more comfortable complaining about officers from whom they do
not fear retaliation?

The fairest summary of the evidence is probably that we simply do not
know whether black officers, or minority officers more generally, bring a
significantly different set of pertinent abilities and understandings to their
work. But that is not the way the evidence is usually understood. Instead,
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the evidence is typically viewed as demonstrating that minority officers do
not, in fact, differ appreciably in their on-the-job behavior from white offi-
cers. The scholarly consensus is that “no evidence suggests that African Amer-
ican, Hispanic, and white officers behave in significantly different ways.”* Or,
as Edward Conlon puts it in his recently published memoir of his work as a
New York City police officer, “[o}ver time and in the main, cops tend to
think like other cops.”

The evidence has been understood in this way in part because there is an
orthodox, long-standing explanation why minority officers should be ex-
pected to behave the same as white officers. The explanation is occupational
ethos and organizational culture. As an influential scholar of policing ex-
plained in the mid-1970s, “[t]he pressures for conformity are so strong that
the new officer will either be forced into the police subculture, with the val-
ues and orientation of the larger group replacing his own, or his life will be
made so unpleasant that he will decide to resign.”’® This view has become
pervasive among scholars who study the police, including legal scholars writ-
ing about criminal procedure. The governing assumption is that police be-
havior is determined by “situational and departmental factors,” not by race.’!
Nor, for that matter, by gender: the consensus view is that “male and female
officers,” like white and black officers, “have been found to behave in roughly
similar ways.”?

In fact, the quantitative evidence regarding the differential performance
of women officers, like the corresponding evidence about minority officers,
is equivocal. Several studies have found that female officers are slightly less
proactive than male officers but otherwise behave substantially the same.*’
Other studies have found no differences whatsoever.’* Still other studies
have concluded that female officers are substantally less apt to shoot or to
use excessive force,’s and significantly more helpful to victims of domestic
violence.’¢ There are also studies, though, suggesting that women officers
may be 7ore apt to shoot than male officers.’” Again, many of these findings
are difficult to interpret: the greater helpfulness of female officers to do-
mestic violence victims may simply reflect the fact that female officers tend
to be better educated than male officers and are more likely to be single.’®

Whereas minority officers tend to believe that they do in fact have special
competencies—specifically, understanding of their communities and credi-
bility in their communities—female officers appear to be divided on that
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question. The divide is mirrored in the arguments advanced by advocates of
increased hiring and promotion of women in police departments, argu-
ments that reflect, in turn the broader divide between “equality feminism”
and “difference feminism.” A recent report, for example, from the Natonal
Center for Women and Policing argues one the one hand that male and fe-
male officers are “equally capable” and, one the other hand, that women are
better officers in a range of respects: less prone to use excessive force, more
skillful at “defusing and de-escalating potentially violent confrontation,”
better at securing the “cooperation and trust,” and more effective in re-
sponding to incidents of domestic violence.*

There has been virtually no research on the relative competencies of gay
and straight officers. Anecdotally, though, claims have been made for gay
and lesbian officers that echo claims long made for minority officers: that
they bring to their work a valuable understanding of their off-the-job com-
munity, as well as greater credibility within that community.° There are
suggestions, too, that gay and lesbian officers, because of “their own experi-
ence in marginalized groups,” may be especially skilled in “responding to
the needs of other oppressed groups.”®! But there are also suggestions that
homosexual officers, like minority officers and female officers, are strongly
constrained by the “white, male, heterosexual ethos” of policing and by the
overriding determination to be perceived as “good cops,” both by their fel-
low officers and by themselves.52

So much for competency effects. What about community effects—the
consequences of diversifying a police departinent in terms of its relations
with the communities the department serves? Just as black officers, for
example, may have more credibility than white officers in a predominantly
black neighborhood, a department that recruits, retains, and promotes a sig-
nificant number of black officers may find the credibility of its entire force
enhanced in black neighborhoods. That prospect has, in fact, long served as
a significant part of the case for diversifying police workforces. President
Johnson’s Crime Commission, for example, argued strongly in the late 1960s
that improving relations between the police and minority communities re-
quired “recruiting more, many more, policemen from minority groups”—
because “every section of the community has a right to expect that its
aspirations and problems, its hopes and fears, are fully reflected in the po-
lice.”®® A similar argument has been made, more recently, for hiring more
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gay and lesbian officers. Gay and lesbian officers in San Diego, for example,

“believe that the success of community policing in San Diego is attributable

in part to the involvement of openly homosexual officers. As one gay officer
explained, “You gain way more respect from the community that you're
policing if you have members of the diverse community working as cops.”®*

As with competence effects, though, the objective evidence regarding
community effects is mixed. Just as there is some evidence that black offi-
cers get more cooperation than white officers from black citizens, and some
evidence that they get less,% so there is some evidence that minority citizens
think minority officers improve the overall quality of policing, but also some
evidence that they perceive no difference.%

Again, there is a long-standing, broadly accepted explanation for the lack
of any clear effect of police diversity on community relations, and, here as
well, the explanation blames the police subculture. That subculture has long
been thought to sever a minority officer, for example, “from his community
and his roots.”” An early, influental ethnographic study of black police offi-
cers concluded that they forfeited, in becoming officers, much of their credi-
bility as blacks. Occupying “a doubly marginal position between the marginal
police and his own [racial] marginality,” the black officer was “a man exposed
to the shame of his race,” because his occupational role was perceived as an-
tagonistic to the interests of the ghetto.%® A pioneering, equally influential
study of female officers found that they, too, suffered from a kind of double
marginality, forced to choose between “defeminization” and “deprofessional-
ization”: only by relinquishing much of their identity as women could they
fully succeed as police officers.” Gay and lesbian officers, too, have been said
to lead “double lives”; by joining the ranks of law enforcement they estrange
themselves from the gay and lesbian community.”°

The clearest benefits provided by the growing numbers of minority offi-
cers, female officers, and gay and lesbian officers pertain not to what I have
called competency effects and community effects but, rather, to the conse-
quences that the new demographics have had for the internal dynamics of
police departments. The organizational effects can usefully be subdivided
into one-on-one interactions, rival trade groups, and social fragmentation.

By one-on-one interactions 1 mean the way that a minority, female, or
openly homosexual officer can change the attitudes and behavior of other
officers with whom he or she comes into contact—particularly his or her
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partner. Minority officers tend to believe these effects are significant.” So
do gay officers”? and appreciable numbers, if not a majority, of female offi-
cers. Quantitative studies of this matter are limited, but they do suggest that
the officers are correct. There is evidence, for example, that biracial teams
of partners use less force,”? and men partered with women handle domes-
tic violence calls as well as women.”* These results are broadly consistent
with the large body of research on integration outside of policing, which
suggests on the whole that “the experience of working together across lines
of social division . . . though not untroubled by prejudice and hostility, tends
to reduce prejudice and hostility.””

By rival trade groups I mean groups that compete for membership with the
long-standing ‘police benevolent associations, which generally serve today
not only as social and fraternal organizations but also as collective bargaining
agents and lobbying groups. The police benevolent associations now coexist
with a range of organizations, many highly vocal, representing the interests
of minority officers.” In Los Angeles, for example, the Police Protective
League competes for members with the Oscar Joel Bryant Foundation,
which represents black officers, and the Latin American Law Enforcement
Association, known informally as “La Ley.” On the national level, there is the
National Black Police Association, the National Organization of Black Law
Enforcement Officers, the National Organization of Black Law Enforcement
Executives, the Hispanic National Law Enforcement Association, and the
National Latino Peace Officers Association.

At both the local and national levels, these organizations often take
positions at dramatic variance with the position of mainline police
organizations—not just on hiring and promotion policies, but on issues such
as racial profiling and police brutality,”” and on questions of police leader-
ship. In Los Angeles, for example, when Chief Bernard Parks was being
considered for reappointment in 2002, he was strongly opposed by the Po-
lice Protective League, supported by the Oscar Joel Bryant Foundation, and
opposed by La Ley.’® Another, earlier example: in 1991, after Milwaukee’s
police chief suspended three officers in the fallout from the Jeffrey Dahmer
case, the Milwaukee Police Association voted “no confidence” in the chief,
but the League of Martin—an organization of black officers—pointedly
distanced itself from the vote and defended the suspensions.”

One-on-one interactions and rival trade groups are important, but not

POLICE AND EQUALITY 149

nearly as important as the third subcategory of organizational effects, social
fragmentation—the decline of the monolithic police subculture. This is
something that older officers—particularly white, male, heterosexual
officers—talk about a lot. A white male officer interviewed by sociologist
Robin Haarr in the mid-19gos put it this way: “It used to be we were all
‘blue,’ but that has changed over the past years. Today there is black, white,
and female segregation.”®® Haarr agrees. Expressing what seems to be the
emerging consensus among police ethnographers, she reports that “unified
occupational subculture” of policing is being replaced by workplaces marked
by “division” and “segmentation.”!

This is exactly what many people feared thirty years ago, when courts
began imposing race- and gender-conscious hiring plans on police depart-
ments. Samuel Williams, a black lawyer serving as president of the Los An-
geles Board of Police Commissioners, warned in 1975 that “[t]he entrance
of minorities into a department under a judge-fashioned statistical umbrella
can only lead to an organization . . . torn'by faction and laced with angry
mutterings,” an organizatdon “deprived of that crucial cooperation among
brother officers so critically essential to effective service.”®

The factions and angry mutterings have come. Police officers today re-
port lines of division, distrust, and resentment not only between white offi-
cers and minority officers, but also between male and female officers,
between gay and straight officers, and sometimes between black officers and
Latino officers, Latino officers and Asian-American officers, and so on. Itis
not clear how much of this can be laid at the feet of the courts; some of
it may have happened no matter what route police departments took to
greater workforce diversity. But the decline in solidarity is everywhere ap-
parent. The good news is that it has turned out to be a much more beneficial
development than Williams and others anticipated. The decline in solidarity
does not seem to have impaired police effectiveness. For operational pur-
poses, it appears still to be true that “blue is blue.”® In between calls to ser-
vice, police officers are a less cohesive group than they used to be. But that
appears to be a very good thing. It makes the internal cultures of police de-
partments less stifling, and it opens up space for dissent and disagreement.
Studies of police departments today read far differently than those of thirty
or forty years ago: instead of a single police perspective on any given issue,
investigators today typically find a range of conflicting perspectives.?*
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Moreover, the social fragmentation has gone hand in hand with a decline
in police insularity, for identity binds as well as divides.** Minority officer
organizations frequently work closely with minority organizations outside
law enforcement; to a lesser extent, female officers sometimes form organi-
zational ties with women working in other historically male professions.
The National Center for Women and Policing, for example, is part of
Eleanor Smeal’s Feminist Majority Project. Organizational alliances like
this coexist with and help to foster less formal ties of affinity between mi-
nority cops and minority citizens, female cops and women more broadly,
and gays and lesbians inside and outside law enforcement.® Both the for-
mal, organizational alliances and the less formal ties of affinity create chan-
nels for expanding civilian involvement in the shaping and directing of law
enforcement.’’ The social fragmentation I have been discussing might more
accurately be described, therefore, as social realignment.

The benefits of social realignment would come at a steep cost if, as peo-
ple like Williams predicted, the decline in police solidarity meant the police
did a worse job controlling crime. But that does not seem to have happened.
John Lott concluded several years ago that affirmative action in policing had
raised crime, particularly in black neighborhoods. He attributed this effect
not to a decline in solidarity but the relaxed hiring standards that he claimed
had been part and parcel of affirmative action in policing.%® Lott’s results,
though, have never been duplicated, and more recent work casts them in
serious doubt.®’

The growing, still far from complete acceptance of openly gay and les-
bian officers may contribute in a particularly powerful way to the social re-
alignment of law enforcement—in part by accelerating the fragmentation
of the police subculture, in part by creating new channels of communica-
tion with groups outside of law enforcement, and in part by challenging the
endemic homophobia of law enforcement.®® There is good reason to think
that the suppression of homosexuality has played a central role in cementing
police solidarity, in part by rendering professional male-male partnerships
sexually unthreatening, and in part by helping to shape a whole, hyper-
masculinized professional ethos.

When William Westley did his pioneering ethnography of an American
police department in the 1950s, for example, he found that the rampant
condoning of illegal violence among police officers owed a good deal to the
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experiences that officers had policing “sex cases”™—a category which for
him, and for the officers he studied, lumped homosexuals together with
rapists, peeping toms, and exhibitionists. Westley thought the police cor-
rectly understood the public to approve “extremely rough treatment” in sex
cases, but to want that treatment carried out unofficially and without their
involvement. The experience of the police in these cases, Westley con-
cluded, “enourage[d] them to use violence as a general resource,” and left
them embittered and cynical about what the public expected of them. It
helped to convince them that their jobs required them to exercise discretion
in a way that could not be publicly acknowledged—that police work was
essentially and necessarily outside the law.%!

The presence of openly gay and lesbian officers, particularly once they
begin to rise through the ranks, challenges the easy, taken-for-granted ho-
mophobia of the law enforcement, and all that it has helped to foster—the
nominally desexualized police workplace, the hyper-masculinized ethos of
the profession, and the tacit acceptance of extra-legal violence. All of that is
on top of the ways in which gay and lesbian officers, like minority officers
and female officers, will help to fragment the police subculture and to build
identity-based bridges to groups outside of law enforcement. The social
realignment of policing—the decline in the solidarity and insularity of the
police—has turned out to be the most important effect of the profession’s
growing diversity.

Taking Stock

Unfortunately, it is far from certain that police forces will continue to di-
versify at the rate they have over the past three decades. Much of the past
progress was produced by court-ordered programs of affirmative action,
which are now growing less common. The overwhelming weight of the evi-
dence suggests these programs played a pivotal role in the diversification
of American police departments.

Some of the most striking evidence is the progress over time in particular
departments. In Pittsburgh, for example, the percentage of women officers
went from 1 percent in 197§, when court-ordered hiring quotas were im-
posed, to 27.2 percent in 1990, the highest figure at the time for any large
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city in the nation. When the quota was lifted in 1991, the female share of
new hires plummeted from 50 percent (required under the court order) to
8.5 percent, and by 2001 the percentage of women in the rank of police
officer had dropped to 22 percent and was continuing to decline.”

Justin McCrary has compiled a more extensive set of data about the in-
tegration of the Chicago Police Department. A lawsuit challenging racial
discrimination in police hiring in Chicago was filed in 1970 by the Afro-
American Patrolmen’s League; it was joined by the United States Depart-
ment of Justice in 1973, and it resulted in 1974 in a court-ordered hiring
quota, made permanent in 1976. The black share of new hires rose from
roughly 1o percent in 1971-1973 to 4o percent in 1975.” (The percentage
of black officers on the force as a whole rose much more slowly, even follow-
ing the hiring change. There is a lesson here: police departments have low
turnover. The annual quit rate is around 4 percent.”* So it takes a while for
changes in hiring practices to alter the composition of the workforce.)

McCrary also conducted a more systematic comparison of changes in
what he calls the “representation gap”—the difference between the percent-
age of black officers and the black share of the relevant city population. He
compared changes in this figure in two groups of cites: those that were sued
for discriminating against blacks in hiring, and those that were not. The
bulk of the lawsuits were filed in the 1970s, and they were concentrated
in big cities with large black populations—populations that were growing
faster than the black share of the local police workforce. Many of the hiring
quotas remained in effect into the 199os, and some are still in place.” Mc-
Crary found that the representation gap in the 1970s was much more size-
able in litigated cities than in unlitigated cities, but that in the 1980s and
1990s, when hiring quotas would be expected to begin having an effect on
workforce composition, the gap in litigated cities improved markedly, while
there was relatively little change in the unlitigated cities.”

McCrary’s study is the most sophisticated and wide-ranging work to date
on the relationship between affirmative action decrees and either racial or
gender integraton of police departments. But the broad conclusion he
reaches—that affirmative action has played a large role in the demographic
transformation of American police forces—is the same conclusion reached
by virtually everyone who has studied these questions. Fifteen years ago, for
example, William Lewis ran regressions on black police employment in
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forty-six municipal police departments between 1975 and 1985. He found
that the most powerful variables associated with increases in the black per-
centage of the police force were “Black majors, Black police chiefs, and af-
firmative action consent degrees.””’ Even John Lott is in agreement on this
point. Reviewing data on the race and gender composition of 189 American
police forces in 1987 and 1993, Lott concluded that the median change in

-~ the percentage of black officers was 3.2 percent in cities with consent de-

crees as opposed to 0.73 percent in other cities, and that the goth percentile
change in the percentage of black officers was 18.2 percent in cities with
consent decrees and 6.0 percent in cities without them.?®

The available statistical work on women officers points in a similar direc-
tion. After surveying 446 departments in the mid-198os, Susan Martin re-
ported that police forces with consent decrees addressing gender in hiring or
promotion were 10.1 percent female, compared with 8.3 percent for forces
with voluntary affirmative action programs, and 6.1 percent for all other de-
partments.”® Based on a smaller survey, the National Center for Women in
Policing estimated in 2003 that 17.8 percent of the officers in municipal po-
lice departments with consent decrees were women, compared to 10.1 per-
cent in surveyed departments without consent decrees, and 14.2 percent of
all municipal departments.'® Tim Sass and Jennifer Troyer, performing a re-
gression analysis of EEOC hiring, concluded that prior anti-discrimination
rulings were associated in the 198os with an increase of 7-1o percent in the
female proportion of newly hired officers.!®! Lott reported that, in his sam-
ple of 189 large departments, the median increase in the percentage of fe-
male officers between 1987 and 1993 was 2.8 percent in departments with
consent decrees and 1.1 percent in departments without decrees.'®

Because the statistics regarding gay and lesbian officers are so paltry, it is
much more difficult to assess the role of lawsuits here. Anecdotally, however,
lawsuits appear to have played a significant role in spurring departments to
become more welcoming to, and tolerant of, openly gay and lesbian cops,'®
just as earlier lawsuits were pivotal in bringing more race and gender diver-
sity to policing.

The heavy role that court-ordered affirmative action has played in inte-
grating police departments provides reason to be concerned that progress
may stall, or even be reversed, as consent decrees expire or are rescinded—
often well before departments are fully integrated. (The court-ordered
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hiring quoras in Boston, for example, were rescinded in 2004, despite the
fact that the minority representation gap remained around 6-8 percent:
racial minorities make up 38—40 percent of the population in Boston, but
only 32 percent of the police force.) The worry is that the Pittsburgh expe-
rience will be replicated nationwide.

There is some evidence that this is already occurring. Figures on the fe-
male percentage of departments with one hundred or more officers suggest
that gender integration of American police departments has stalled and even
suffered a slight reversal since 2000. The researchers who compiled this set
of figures for the National Center for Women and Policing believe that the
decline is in fact real, and that it reflects the expiration of consent decrees.!%4

All of this suggests that safeguarding and expanding the gains already
achieved in diversifying police departments should be a central component
of the police reform agenda, and of what we mean by “democratic polic-
ing.” The evidence regarding the competence and community effects of
police integration is equivocal, but certainly not sufficiently negative to war-
rant discounting the belief, very broadly held by minority, female, and
openly gay officers, that they bring special understandings and special cred-
ibility to their work. All the more so when much of the reason for skepti-
cism about these benefits has stemmed from concern about the insular and
monolithic police subculture—a subculture that is itself now being trans-
formed, segmented, and rendered more porous by the growing diversity of
the police workforce. By weakening the social solidarity of the police, the
growing diversity of law enforcement workforces makes it more likely that
departments will be able to take advantage of the special competencies of
minority officers, female officers, and openly gay and lesbian officers. It also
paves the way for bolder experiments with participatory management and
workplace democracy in policing—matters to be taken up in the next chap-
ter. And by weakening the po/itical solidarity of the police, and the unifor-
mity of viewpoints within police departments, police diversity greatly
facilitates other reforms, including civilian oversight, community policing,
and systematic efforts to ameliorate racial bias in policing—the external
dimension of equality in policing.
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